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James KIK ATRIck and others, Elders and Heads of 
Families in the Pariſh of Girthon, Appellants. 


AGAINST 


The Reverend Mr. Joun MNavcur, Miniſter of the 
Goſpel in the Parith of Girthon and Preſbytery of 


Kirckudbright, Reſpondent. | 


To be heard at the Bar of the General Aſſembly May 1793. 


Tz Reverend Mr. John MNaught was indicted and accuſed 
at the inſtance of the appellants, before the preſbytery of 
Kirkcudbright, of the crimes of drunkenneſs, lying, curſing, 
ſwearing, blaſpheming, uſing obſcene, immodeſt, impious, and 
wicked language, and expreſſions ; of miſconſtruing the Holy Scrip- 
tures, and thereby burleſquing and ridiculing the ſame; of endea- 
vouring and attempting to corrupt the faith and principles of the 
teachers of the goſpel; of profaning the Lord's day; of withdrawing 
and detaining the funds which belonged to the poor, to their man1- 
Feſt prejudice and diſtreſs; of acting as a magiſtrate, and under pre- 
| A 


rence 


(2) 


| tence of adminiſtering law and juſtice, deliberately violating both, be- 


ing guilty of the moſt fragrant acts of injuſtice, corruption, extor- 
tion, and oppreſſion; compounding and tranſacting crimes, de- 
manding and receiving money under talſe pretences, and as-a magi- 
ſtrate, claiming and ſtipulating for ſums of money that ought nei- 
ther to be charged nor received, and making the amount thereof con- 
ditional, and to depend upon the ſucceſs of or favour to be ſhewn 
to the party; of making a trade and [barter of juilice ; of per- 


forming and promoting clandeſtine, private, and irregular marri- 


May 1792. 


ages, encouraging, countenancing, and ſanctioning ſuch, having 
adviſed and induced unmarried perſons to be guihy of falſchood, 
by acknowledging and admitting themſelves to have been pri- 
vately married when no ſuch marriage had taken place; and as a 
magiſtrate deliberately certifying, in writing, that the parties had 
ſolemnly declared themſelves to be married, though they had told 
him the contrary, and under ſuch pretence declaring them married 
perſons, and bargaining for and receiving ſums of money or other 
gratuities for thus promoting, celebrating, and ſanctioning ſuch 
marriages, under pretence of legal tees, though none ſuch were 
due or ought to have been received. 
The relevancy of this libel was referred, by the preſbytery, to 
the laſt meeting of.the General Aſlembly in May 1792, for decifion, 
and for advice as to their future procedure in the cauſe; and the 
aſſembly, by their ſentence dated 22d May 1792, found the libel 
© relevant, and appointed the preſbytery of Kirkcudbright to pro- 
© ceed to take probation, and to bring this caute to a concluſion 
© according to the rules of the church.” . 
Agreeable to this judgment, the preibytery accordingly ordained 
the appellants to bring torward their proof of the charges contain- 
ed in the libe}, and at the ſame time allowed a conjunct exculpato- 
ry probation to the reſpondent. The proof was taken at conſider- 
able length, but from the limits which are preſcribed to a paper 
of this nature, the appellants cannot enter into its import ſo fully as 
they could have withed ; they are therefore under the neceſſity of 
confining themſelves to a few of the ſpecific crimes proved, and 
applicable to the charges in the libel; with this general obſervation, 
that they will be enabled at the pleadings at the bar to demonitrate 


More at large to the venerable aflembly, that all and each of the 


different charges are fully and completely eſtabliſhed ; excepting 
only the indecent expreſſion relative to Lady Hannay, charged to 
have been made uſe of by the reſpondent to Mr. M*Culloch of Bar- 
It 


(3) 
It will occur from the nature of the charge, that Mr. M*Culloch 
: - was the only perſon by whom this crime could be inſtructed ; he 
i was accordingly cited and brought forward for examination ; but 
f an objection was ſtated to his admiſſibility as a witneſs by the re- 
| ſpondent, in reſpect of his being intereſted in the iſſue of the cauſe, 
having laid a conſiderable bett that he the reſpondent would be de- 
poſed. The preſbytery allowed a proof of the allegation, and after 
a conſiderable delay, Will. M<Conchie and John Hannay were con- 
deſcended on in order to eſtabliſh the objection. William M*Con- 
chie depones, * That ſometime previous to Mr. M*Cullock's citation Proof, 
he purchaſed a mare from the deponent : That at ſettling for theb- 18 P. 
price after M*Culloch's citation, a converſation enſued in-preſence 
of John Hannay in Falbae relative to the fate of Mr. M*Naught, 
in the courle of which he and Mr. M*Culloch entered into a bett 
of a guinca anent the defenders depoſition, in conſequence of the 
deponents having ſaid during ſaid converſation that he would 
bett the {aid mare that the defender would not gang yet but with 


the help of his maker: That Mr. M' Culloch would have accepted 
of the bett, but the deponent upon conlideration ſaid that he was 
a poor man, and had a ſmall family, and could not afford to make 
ſo great a bett, but he would bett him @ guinea, which they did as g 
above-mentioned : That this happened over a gill, and the depo- I 
nent had no ill in his head, nor does he believe Mr. M*Culloch. g N 
had any: That for his part if he had won, he would not have de- j 

- manded the guinea, but taken a gill or two for it. And being in- 
terrogated by the Court, depones, that no money was ſtaked by 
either party.” | | 

Frivolous and irrelevant as this objection appeared from the evi- 
dence of M*Conchie,jit was perſiſted in by the reſpondent, who crav- 
ed a delay in order that he might adduce the other witneſs John 
Hannay who did not reſide within the juriſdiction of the preſbytery. 
The libellers foreſeeing that the cauſe might be much procraſtina- 
ted by ſuch a delay, and in order to fave the time of the Court, 
were rather willing to paſs from the witneſs than to combat the ob- 
jection; Mr. M*Culloch therefore was not examined; but had he 
been admitted as an evidence, the exprethon would have been clear- 
ly proved, and the charge completely eſtabliſhed, 

The reſpondent was accuſed 1n the libel of being guilty of drunk- - 
enneſs, lying, curſing, ſwearing and uſing obſcene ond immodeſt 
language; different acts were charged, to the proof of ſome of 
which, the appellants. muſt beg leave to call the attention of the 

| venerable ' 


wv = wv v / 1 ©. * vr TI* wh” © 


| Proof p- 70. 


1643 


venerable aſſembly, particularly to the offence ſaid to have been 


committed at the wedding of James Bell in Gatehouſe, and Janet 
M*Naught in High Creoch upon the 16th of December 1790. Ro- 
bert Bell in Dalmellin depones, That he was preſent at the wed- 
ding of James Bell in Gatehouſe, and Janet M*Naught in High 
© Creoch, and at the entertainment at Gatehouſe upon that occaſion: 
© That he ſa# the defender at the wedding at High Creoch, and 
* afterwards at the drinking after the wedding dinner at the lodge: 


That the defender when in the lodge appeared to be the worſe of 


* liquor, and the deponent heard him 1peak very loud and curſe and 
« fear repeatedly, ſometimes by Gd; and where ſpeaking in con- 
« verſation, the defender often ſaid by God : That when the defen- 
der came into the lodge, he aſked the deponent if he had heard 
that Sir Samuel Hannay was dead? and upon the deponents an- 
« {wering that he had not, the defender ſaid that he was now DEAD 
and DAMNED: That the deponent ſaid, it was rather hard to ſay that 
Sir Samuel Hannay was damned, and enquired at him if Sir Samuel 
s was a bad man? to which the defender anſwered, that he was the 
devil and that he was damned: That this wedding happened upon 
be day preceding the death of the late Mr. Paterſon the defender's help- 
© er: That upon the deponent's aſking the defender if he had ſeen 
Mr. Paterſon, Mr. M*Naught replied that he had, and that there 


would be no fear of him if he would drink well; and thinks that 


© he ſaid plenty of wine: That the deponent heard the defender 
«© ſpeak that night of Mr. Thomſon of Munkland as if he had been 
in wrath againſt him, and ſaid that he did not care a damn for him 
and the pariſh of Munkland ; and ſometime afterwards he bade 
© God damn him: That a pariſhioner of Mr. Thomſons was preſent 


at the above wedding: That William Bryce then in Gatehouſe, 


the bridegroom's man, reproved the defender for fwearing : That at 
this time he was making a bowl of punch in a corner of the room 
and, looking over his ſhoulder, forbade the defender to fewear 
« ſo, upon which the defender looked even in his face, and ſaid, 
« what do you ſay Sir? I will learn you to favear too; and the 
defender fevore by. bis Maker he would do ſo: That after this, 
though the deponent was paying little attention, he heard the 
defender damn them all for buggars: That William M*Lach- 
lan, one of the company, a pariſhioner of Mr. M*Naught's, ſaid 


+ he would kick him out of the door to M*Coſkfie's midden, 


for he could not hear him ſwear in that manner; and upon being 


prevented from turning him out, as aforeſaid, he ſaid it was 
| enough 


\ 


| 1 
enough to ſink the houſe, alluding to the defender's ſwearing. 
Depones, That he ſaw the defender get no provocation to ſwear, 
- © except William Bryce's reproof, which he ſeemed to take ill.“ His 
evidence is corroborated by William Bell in High Creoch, Samuel Proof, 
Boddan and William Bryce. p. 32, G. 
Shameful and indecent as this conduct of the reſpondent was, P- * — 
his behaviour at the ſettlement of the reverend William Thorburn, “ 
as his helper, in the pariſh of Girthon, in June 1791, appears to 
have been equally bad. The reverend Mr. Thorburn depones, 
© That he was ſettled as helper in the pariſh of Girthon, about Whit- p. 43. C. 
« ſunday gone-a-year, and upon that occaſion there was an enter- 
« tainment at Gatehouſe of Fleet, at which the deponent and Mr. 
MNaught were preſent, : That a conſiderable time after dinner he 
appeared to the deponent to be very drunk: That whilſt he was 
taking with the drink, Mr. Thomſon, Mr. Murray's factor, aſked 
him twice to ſpeak to him, and then went out and ſent for him, 
on which Mr. M*Naught followed or went out after him : That he 
underſtood Mr. Thomſon's intention to be to deſire Mr, M*Naught 
to go home, as he was afraid he would get drunk, and he did 
not wiſh him to be in that ſtate that evening: That the deponent, 
and Mr. Alexander Robb, preacher, went alſo out from the com- 
pany, and found the defender and Mr. Thomſon together : That 
Mr. Thomſon was preſſing the defender to go home, and Mr. 
Robb and the deponent endeavoured alſo to perſuade him to do 
ſo: That Mr. Thomſon ordered out the defender's horſe to him, 
and it was brought to the back door: That upon this Mr. 
M*Naught ſeemed diſpoſed to go away, and the deponent turned 
about with an intention to go back to the company ; but Mr. 
MNaught ſeemed immediately to alter his intention, and came to- 
wards the door of the room where the company were, when Mr. 
Robb again preſſed him to go home, and even took hold of him, 
and endeavoured to prevent him from going into the room, ſay- 
ing that he would get completely drunk, as he was already far on: 
That upon this the defender raiſed the ſtick which was in his 
hand as if he would ſtrike him, and damned him that he would go back 
to the room, for he had a title to be where gentlemen were, or uſed words 
to that purpoſe : That the defender made his way into the room 
again, and after that he got conſiderably more intoxicated : That 
© before Mr. M*Naught was ſent for out as above, the deponent 
© heard Mr. M*Naught cur/e, /wear, and damn more than once: That 
Mr. M*Culloch of Ardwall, and Mr, Maitland of Barcaple, two 
; B gentlemen 
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gentlemen of the company, when Mr. M*Naught was expreſſing 
himſelf very freely, ſeemed much ſurprized at his behaviour, 
upon which Mr. Thomſon, the factor, in order to check him, 
ſaid to the defender, do you not know that a libel awaits you? 
That this ſeemed to rouſe Mr. M*Naught's indignation, upon 
which, addreſſing himſelf ro Mr. Thomſon, he ſaid, God damn 
you and your libel to hell; will you frighten wives and children; I do 
not value your libel a damn : That this happened before the defender 
was called out as above, he thinks about twenty minutes or half 
an hour: That Mr. M*Naught added to the above expreſſions that 
he would be miniſter of Girthon during his life, if they ſhould 
libel all Murray's eſtate upon him: That in order to divert Mr. Mac- 
naught's attention, as he was then very noiſy, ſome of the company 
aſked him to ſing a ſong, and he ſung ſeveral: That the deponent 
does not recollect to have heard Mr. M Naught curſe, fwear, ro 
damn after he went back to the company, as above; that he had 
returned to them before the deponent: That Mr. Maitland ſeemed, 
upon the deponent's entering the room, to be ſurprized at Mr. 
M Naught's return, and ſaid damn it, we'll diſh the fellow off, 
(meaning the defender) and be no longer plagued with him: That 
Mr. Maitland propoſed to drink a glaſs of wine with the defender, 
but the defender's glaſs having fallen and ſpilled the wine, the 
defender himſelf filled a umbler gla/s about, or rather better, than 
half full of wine, and drank it off to Mr. Maitland's health : That 


Mr. M*Naught began again to be very noiſy, and Mr. M*Culloch 


of Ardwall, one of the company, ſaid it was /hocking to fit longer; 
and that he would not have ſat ſo long, had it not been 
on the deponent's account: That Mr. M*Culloch propoſed, 
the company ſhould go to another room, which they agreed, 
to, and did accordingly, leaving the defender in the room, 
and they afterwards ſent for their wine into another apart- 
ment, but not their glaſſes; That the ſongs he heard the 
defender ſing as above-mentioned did not appear to be delicate, 
but that he does not remember the words of them, but the name 
of one of them was Uptails a, and the title of the other was The 
Plowman Laddie: That he cannot now charge his memory with 
the defender having ſung any other ſongs but theſe two. And 
being interrogated by the Court what he means by the ſongs not 
appearing to be delicate? depones, That they appeared to him 
improper to be ſung by a clergyman, as containing a good deal 
of what is called double entendre, and that on theſe expreſſions 


(7) 
© the defender laid a particular emphaſis, which led the deponent 
to ſuppoſe that the defender wiſhed them to be taken not in a 


« literal, but in the worſt ſenfe.” To the ſame purpoſe is the proof, p. 48. 
evidence of Mr. M Culloch of Ardwall,— David M*Guffog, de- B. ag. B. 24. 


pones, That on the evening of the day of Mr. Thorburn's ſettle- G 


ment as helper to the defender, he was ſent for or rather called in 


by Mrs. M*Kune ſpouſe of Mr. M Kune innkeeper in Gatehouſe, 


to take Mr. M Naught out of a parlour in her houſe as other com- 
© pany was going into it: That the deponent accordingly went in- 
© to the inn, where he found the defender lying on the floor of a 
* parlour with his privy parts expoſed > That the deponent went and 
* buttoned up Mr. M*Naught's breeches : That he appeared to the 


« deponent to be ancommonly drunk: That the late Mr. Maitland of 


© Barcaple bade the deponent haule him out and lay him down at the 


« ſign poſt; That the deponent got a chaiſe driver of the name of 


© Black, who belongs to Carlingwork to aſſiſt him in taking Mr. Mac- 
< -naught up ſtairs to bed: That in doing ſo the defender appeared to 
© be croſs; and the deponent obſerved that they were not to ſtick 
in the ſtair, upon which the defender ſtared him in the face and ſaid 
« damn your foul to hell for a buggar That the deponent rephed he 
8 ae miniſters were made to keep people out of hell and not 
to ſent them to it: That they at laſt got Mr. M Naught up ſtairs 
and throw him into a bed in the garret, and when the deponent 
came down he deſired Mrs. M' Kune to ſend ſome of the maids 
up with a bowl of water and take care he did not ſmother.“ His 
evidence is coroborated by that of Charles Peters. 

Other immoralities of a ſimilar nature were likewiſe charged 
againſt the reſpondent, the evidence of which the appellants are 
under the neceſſity of referring to the proof at large, and to what 
may be ſtated in their pleadings at the bar; but which place his 
conduct in a point of view, diſgraceful to his character as a mini- 
ſter, and reproachful to him as a man and a member of civil 
fociety. | 

The reſpondent is alſo charged with having attempted to vilify 
the holy ſcriptures by miſconſtruction and ridicule. The Reverend 
Mr. Thorburn depones, That he has heard the defender ſay, that 
the 36th verſe of the 7th chapter of St. Paul's 1ſt epiſtle to the 
Corinthians, is erroneouſly tranſlated in our verſion, that the 
« verſe runs thus in our verſion : © But if any man think that he 
_* behaveth himſelf unſeemly towards his virgin, if ſhe paſs the 

flower of her age, and need ſo require, let him do what he wa. 
: c * 


p- 107. A. 


p- 45. B- 


; 
| 
* 
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” 


he ſinneth not, let them marry.” That in explaining the verſe, 
* the defender ſaid, that every body underſtood the meaning of 
* theſe words: © If a man behave himſelf unſeemly towards his 
virgin, that by virgin was meant, as Virgil — K it, jam ma- 
« tura viro plenis jam nubibus aunis, or puella pilgſa; in plain Engliſh, 
* ſprung in the tail: That ſome nations fixed the period of a wo- 
man's being marriageable at ſixteen, others at fourteen, but for 
© his the defender's part, he would fix it at twelve, for a woman 
© was then as fit for a man as ever ſhe would be. And further, the 
defender animadverted particularly upon the expreſſion, © paſs 
the flower of her age,” obſerving that the original Greek ought 
to have been tranſlated, not © paſs the flower of her age,” but in, 
at, or upon the flower of her age, for that was the ſpirit of the 
© original; adding by way of corroboration, what ſignified a wo- 
man if ſhe were paſt the flower of her age; and ——f— the apoſtle 
* was too good a judge of human nature, at leaſt of the nature of 
* woman, to have expreſſed himſelf as it is rendered in our ver- 
« fion: That Mr. M*Naught, in commenting upon theſe words : 

Let him do what he will, he ſinneth not, let them marry,” cb- 
« ſerved, let him exert himſelf, he cannot do too much. And be- 


ing interrogated for the libellers, depones, That he conſiders the 


defender as having alluded in ſaid obſervation, to the committing 
* of fornication, And further, upon the words, © let them mar 
© That the defender ſaid the import of theſe words was, 2 
more nor leſs, than let them come to a juſtice of peace like Fohn 
« M*Naught,and be fined. And upon queſtions from the court, viz. was 
© this particular criticiſm given by the defender as his own, or co- 
pied from any author? or, Whether was it delivered by h m in 
© a ludicrous manner, with a view to burleſque the paſlage, or 
in a ſerious manner? depones, That the interpretation was 
given by the defender as his own ; and that in giving it, he ap- 
© peared to the deponent to be burleſquing the paſlage in general, 
© except only that he appeared to be perfectly ſeri ious in his objection 
to the tranſlation, © pals the flower of her age; and on his com- 
ment on the words, * let them marry : That the above interpre- 
© tations were given in the manſe of Girthon on a Sunday ſome 
time betwixt Candlemas and Whitſunday 1791, ſoon after a meet- 
ing of preſbytery held at Parton, before mu the defender had been 
called to anſwer for his conduct, reſp ing ſome private or irre- 
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6 gular marriages: That ſaid interpretations were given in the manſe 
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of Girthoa as aforeſaid, in preſence of ſome ladies, who, toge- 


ther with the deponent, had gone thither to obtain ſhelter from 
a ſhower; but the deponent docs not think that the ladies diſtinct- 
ly heard or underſtood the converſation. And further depones, 
That the defender was led to introduce 1t from a with to juſtity 
his own conduct in ratifying and confirming private marriages, 
and ſaid, that he meant to uſe ſaid interpretation of the words, © let 
them marry,” as a part of his defence before the preſbytery at 
Parton as above, had not the cauſe been delayed at that meeting. 
And being interrogated by the libellers, It ever in the courſe of 
converſation with the defender, he told him, the deponent, moſt 
abominable, naſty, and filthy ſtories of inſtances of weakneſs in 
human nature? depones, That he remembers him, telling him 
one only, which 1s too indecent to be repeated : That the defen- 
der upon this occaſion, mentioned . failing which the 
women in India had, and told of an inſtance of the fame kind which. 
he ſaid had happened in his neigfHourhood.” 


The Reverend Mr. Hugh Gordon depones, That he preachedproef, 

for Mr. Thorburn in the church of Girthon upon a Sunday im-p. 11. F. 
- mediately preceding the meeting of the ſynod of Galloway in 
ſpring 1791 : That after ſermon, he dined with Mr. M*Naught in 


the manſe of Girthon : That the defender ſpoke relative to rati- 
fying and confirming private marriages, and afterwards advert- 


ed to his own conduct on that head: That he does not recollect 
any converſation with reſpect to antinuptial fornication nor be- 
trothment, but remembers that Mr. M*Naught read ſome paſlages 
reſpecting marriage out of a book of Jewiſh Antiquities ; but 


whether theſe paſſages contained any thiag reſpecting the betroth- 
ment of the patriarchs he cannot ſay: That on this occaſion the 
bent of his converſation was adducing arguments in juſtification 
of his ratifying and confirming private marriages; and quoted 


theſe paſſages apparently with a deſign of ſupporting theſe argu- 
ments: That the deponent thinks theſe paſſages contained ſome 


quotations from ſcripture : That Mr. MNaught repeated a ballad 
or ſong by way of illuſtration of his arguments, but added no 


air or tune to it: That the deponent has heard him make a re- 


mark or criticiſm upon the 36th verſe - of the ſeventh chapter of 
St Paul's 1ſt epiſtle to the Corinthians: That he does not recollect to 


© have heard Mr. M*Naught uſing the words puella pilgſa, or“ ſprung 
in the tail,” but he remembers to have heard him obſerve, that 


C, 


the word in the original, which in our verſion is rendered“ paſt 


„ the 
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* the flower of her age, ſhould have been tranſlated, “ in, at, or 
« upon the flower of her age: That the defender did not appear 
© at the time he made this remark to be burleſquing the paſ- 
* ſage, but delivered it as his opinion, and did not aſk the depo- 
Proof, nent's opinion. | 
p. 134. T. That ſuch was the general tenor of his converſation, and of his 
doctrine upon this ſubject,” is likewiſe evident from the depoſition 
of Mr. Alexander Robb, a witneſs adduced by the reſpondent ; 
and although, in the opinion of Mr. Gordon, ſuch an explanation 
was not giyen with a view of burleſquing the ſcriptures ; yet it will 
be obſerved, that Mr. Thorburn, from his ſituation as aſſiſtant to 
the reſpondent in the pariſh of Girthon, had greater acceſs to be ac- 
quainted with the doctrines the reſpondent uſually held out and 
maintained upon that head; and his opinion expreſsly is,“ That 
© the interpretation was given with a view to burleſque the paſſage 
© in general.“ Such an interpretration in every point of view, is 
ccrtainly highly indecent, and particularly when inculcated to the 
| preachers of the goſpel, whoſe faith and principles it muſt tend 
to corrupt, by throwing ridicule upon a paſſage of the holy ſcrip- 
tures. . 

The diſcharge of the miniſterial function involves in it a duty 
the moſt important to mankind ; and the more to enſure its per- 
formance, miniſters, by act 1584, cap. 133, were prohibited from 
being civil judges, or exerciſing other offices therein menticned. 
The reſpondent however in oppoſition to this ſtatute appears to 
have been included in a commiſſion of the peace for the ſtewartry 
of Kirkcudbright. In diſcharging the duries of that office, it there- 
fore became incumbent upon him, in a more particular degree, 
to act from upright motives, and to diſtribute juſtice equally and 
impartially. "The reverſe, however, was the caſe: For, in the ad- 
miniſtration of it, his conduct became ſo unprincipled, being 
guilty of the groſſeſt acts of extortion, corruption, and oppreſſion, 
that the gentlemen of the county found it neceſſary to interfere for 
the public welfare. Their procedure upon that occaſion, and the 
reſpondent's judicial admiſſions and declaration before the quarter 
ſeſſions, in conſequence of ſuch interference, are printed in an 
appendix ; and diſplay ſuch a continued ſcene of his nefarious acts, 
as are only equalled by-the falſehood and. prevarication he was 

judicially guilty of in emitting ſuch declarations. 

After the conduct of the reſpondent had been thus publicly con- 
demned, as appears from theſe proceedings, it would have been ex- 


pected 


(4 9 
pected that he would have endeavoured to have made ſome atone- 
ment, by abandoning the errors which had given riſe to the inveſti- 
gation. But in place of acting in this manner, he is charged in 
the libel with continuing his illegal practices which had been ſo re- 
probated, and corruptly receiving and extorting money as pretend- 
11 ed fees of a juſtice of peace, where none ſuch were due, or ought to 
2 have been received, and of deviſing a new plan for ſuch extortions, 
j by concuſſing the parties who appeared before him to ſubmit their 
| caſes to him as an arbiter, that thereby he might more ſecurely ex- 
tort money from them as pretended fees for his trouble as an arbi- 
ter. | 
The proof adduced by the libellers to eſtabliſh theſe different acts 
of malverſation of which the reſpondent was guilty, is ſummed up 
in the depoſition of David M*Gufftog, who appears to have acted as 
his conſtable and his clerk upon ſundry occaſions. Depones, That proof, 
in March 1790, John Kirk in Laigh Creoch preſented a petition F. 
to the defender, as a juſtice of the peace, againſt John Bell in 
Waulkmiln, for the price of a ſheep, upon which the defender 
granted warrant to ſummon Bell, and exacted and received from 
the deponent, who went with the petition for a warrant, one ſhil- 
ling for trouble. And being ſhewn the petition, No. 8. of inven- 
tory 1ſt, depones, It is the petition of ſaid John Kirk againſt Bell 
aforeſaid; with the warrants thereon, which are wrote and ſub- 
ſcribed by the defender, and the ſame is marked and ſigned by 
the deponent and moderator as relative to this depoſition. And 
being ſhewn the petition, No. g. of inventory iſt, at the inſtance | 
of John Thomſon at Glenbridge againſt Alexander M'Clement | | 
merchant at Balmaclellan-kirk, depones, That he wrote the ſaid 
petition for Thomſon, who ſubſcribed the ſame, and he carried 
it to the defender as a juſtice of peace for a warrant which he '1 
granted on the back of the fame; and the defender exacted and 1 
received from the deponent one ſhillinꝶ for ſaid warrant. Depones 
to the authenticity of Mr. M*Naught's ſubſcription. to ſaid war- 
rant; and the ſaid petition is marked and ſigned by the deponent | 
and moderator as relative to this depolition : That Balmaclellan- | 
kirk, where M*Clement reſided, is about twenty miles di- 
ſtance from the manſe of Girthon, where the defender re- | 
ſides. And being ſhewn the petition, No. 10. of inventory 4 
iſt, with the warrant thereon, now marked and ſigned by | 


p-19. 
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the deponent and moderator as relative hereto, being the 4 
petition of John Brown in Kirklaugh againſt John Neilſon _ 
| | maſon 
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* maſon at Kirkdale, depones, He wrote the ſaid petition for 
groen in the neighbourhood of the manſe of Girthon, who car- 
ried it to the defender for a warrant, and who, upon his return 
with the warrant, informed the deponent that he had paid the 
defender one fhilling for the fame. And being ſhown a petition 
for William Wallace againſt William Sloan, being No. 11. of in- 
ventory 1ſt, now marked by the deponent and moderator as re- 
lative hereto, depones, That he cannot ſay what fees were paid Mr. 
M*Naught in that buſineſs, but that the warrants and proceedings 
ſubjoined to the petition are written and ſubſcribed by the defender. 
And being ſhown the petition, No. 12. of inventory iſt, William 
Sloan againſt William Wallace, with the warrant thereon, which 
are now alſo marked by the deponent and moderator, as relative 
hereto, depones, That the ſaid warrant is wrote and ſubſcribed 
by the defender: That the deponent was preſent, and Mr. 
M*Naught got a ſum of money, to the beſt of his recollection ba/f-a- 
crown, for his trouble in this matter, and for the warrant, and 
was to have a further ſum if the cauſe went well: That the com- 
plaint being thought oppreſſive by Mr. Thomſon factor for 
Mr. Murray of Broughton, the cauſe ſtuck up: That ſundry 
people threatened the deponent, and ſaid that he and the defen- 
der would peſter the whole country, and the above Mr. Thom- 
ſon ſaid the deponent ought to be ducked in the burn. And be- 
ing ſhown the petition George Kirk againſt M*Carrney, No. 14. 
of inventory iſt, now marked by the deponent and moderator, 
. as relative hereto, depones, That the warrant thereto ſubjoined is 
written and ſubſcribed by the defender : That the deponent was. 
next day employed to execute the warrant, when Kirk told him 
that he paid a /billing or eighteen pence for the warrant. And be- 
ing ſhown the petition, No. 20. of inventory 1ſt, John M*Ken- 
zie againſt Henry Cairns, depones, He wrote the ſaid petition for 
| MfKenzie, who told him immediately after he got the war- 
rant, for he himſelf was preſent, that he had paid the defender 
two ſhillings for the warrant, which petition and warrant are 
marked as aforefaid, as relative hereto. Depones, That the ſaid. 
warrant is holograph of and ſubſcribed by the defender, and that 
the petitioner M*Kenzie is an Iriſh traveller, ſeldom in this coun- 
try. And being ſhown a petition, No. 21. of inventory iſt, Agnes 
Livingſton againſt James Maxwell, with the warrants and pro-. 
ceedings thereon, now marked as aforeſaid, depones, That the 
« ſaid warrants on that petition are holograph of and ſubſcribed 
7 | by 
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by the defender: That the deponent wrote the ſaid petition 
for the ſaid Agnes Livingſton, and was preſent when ſhe preſent- 
ed it at the manſe of Girthon to the defender for a warrant : 
\ © That he having read over the petition before granting the warrant, 
5 « demanded fees; that ſhe ſaid ſhe was poor; and the deponent in- 
a © terpoſed, begging the defender would not take any, but take them 
| © from a better La when they appeared: That the defender | 
F © anſwered, © Never mind that, we will ſoon bring back the money from 
« the tailor,” meaning Maxwell complained of : That the deponent | 
© lent the ſaid Agnes Livingſton a ſhilling, (though he believes the 
© had money in her pocket, and wanted to get the warrant gratzs), 
© and laid it down upon the table to the defender as fees: That he in- 
© ſiſted for another /ixpence of fees, and ſaid, if the would give it, he 
* would grant a prime warrant,even one that would bring Maxwell 
© from theltle of Man: That in conſequence of the firſt warrant Max- 
© well was brought betore the defender, and then the ſecond warrant | 
© was granted: That at this time the defender exacted and received a 
y Haute from the ſaid James Maxwell, and enquired at him, Whe- 
ther he had got the ſaid Agnes Livingſton with child when zaked, 
or if he rode her rough? That Maxwell was put into the depo- 
nent's hands as a conſtable, by the defender's direction, to be de- 
tained twenty-four or forty-eight hours, to find caution ; and fail- 
ing thereof, to be tranſmitted to Kirkcudbright jail: That the 2 
defender refuſed to execute the warrant, becauſe he had not time, b 
and had other things to attend to; and moreover, he thought he 
© had no title to execute it.” The petitions, and the procedure up- 
on them referred to in M*Guffog's depoſition are produced, and proof : 
are further eſtabliſhed in ſome caſes, by the evidence of the parties p. 08. G. ö 
themſelves. John Kirk, Agnes Livingſton. | Ditto, D. | 
In the courſe of fuch ſhameful practices and malverſations, the 
reſpondent being alarmed leſt the gentlemen of the county ſhould 
again interpoſe to prevent their continuance, he fell upon a new 
plan to elude ſuch interference, and by which he might more ſecure- 
ly extort pretended fees for his trouble, namely by forcing the par- 
ties who appeared before him as a juſtice of peace, to ſubmit their 
caſes to him as_an- arbiter. Various offences of that nature are 
charged againſt him, the recital of one or two of which, may ſuf- 
fice to evince the enormity, oppreſſion, and corruption of his con- 
duct. Of ſuch malverſation he is accuſed in the lybel in the caſe 
of John Cavet a dancing-maſter, who preſented a petition to him - 
againſt Andrew Wilſon, Alexander M*Lean ſhoemaker, Frank Fin- 
niſton, aud George Withers, who then reſided at Gatehouſe, 
charging them with entering his public ſchoool and being guilty 
| D. of. 


Y 
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4) 
of a breach of che peace ; in conſequence whereof, as appears from 
the petition and procedure thereon produced before the preſbytery 
he upon the 2d of February 41792, granted a warrant not only to 


apprehend the perſons e but ſuch witneſſes as might be 
deemed neceſſary, and to bring them before him, and is likewiſe 


3 A proved by the depoſition of William Wallace. Who being ſhewn 


the petition of John Cavet being No. 26. of inventory 1ſt, with 
* the proceedings thereon, depones, That he wrote the faid peti- 
tion for Cavet, who ſubſcribed it; that the warrant thereon 
* dated 2d February laſt, 1s holograph of, and ſubſcribed by the 
defender: That the after proceedings are written by the deponent, 
and alſo ſubſcribed by the defender: That he is certain ſome 
* fees were paid to Mr. M*Naught for granting ſaid warrant 
on ſecond February laſt, but he does not recollect how much: 
That Mr. M*Naught aſked the petitioner Cavet and Finni- 
ſton -one of the defenders if they would ſubmit the cauſe 
to him, which they did : That the deponent received Frank 
Finniſton's bill payable to himſelf, for one pound decern- 
ed for againſt him, by the defender's ſentence of fourth Febru- 
ary laſt, part of the proceedings of ſaid petition for Cavet: That 
the bill was made payable to the deponent at Cavet's defire, as 
he had advanced money for him. And being interrogated, 
How much of the twenty ſhillings the defender, was to receive 
and if he did not afterwards repeatedly aſk the deponent for pay- 
ment? depones, that to the beſt of his recollection that the de- 
fender was to receive eight ſbillings of ſaid twenty; upon the 
whole affair, and he once or twice aſked the deponent for pay- 
ment: that Mr. Niven writer in Kirkcudbright, and deputy- 
ſtewart clerk, having at Gatehouſe thrown out ſome reflec- 
tions againſt the deponent for taking ſaid bill, he carried it 
into: Kirkcudbright in order to aſk what was his reaſon for 
throwing out theſe reflections, and the ſtewart-depute took the 
bill from the deponent, upon his examination in a precognition 
at the inſtance of the procurator-fiſcal againſt the defender, and 
ſaid he would detain it till the matter was ſettled and be account- 
able to the deponent for it, depones, That the defender ordered 
the conſtable to put the warrant of fourth February laſt in execu- 
tionagainſt Finniſton, and alſo againſt Alexander M*Lean and James 
Brown therein mentioned for the ſums awarded againſt them: 
That Finniſton was confined by conſtables until he granted the 
* ſaid bill, but he cannot ſay that M*Lean or Brown were much 
« confined, for they were ſtill allowed to go about, and to his 


©: knowledge, no part of the ſums decerned for was paid, and 
1 which | 
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which proceedings and petition for Cavet are now marked and 


ſigned by the deponent and moderator as relative hereto.” 
William Muir who appears to have acted as a conftable, depones, Proof p. 77. 
G. 
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That he is a conſtable: That in the month of February laſt, he 
carried Frank Finniſton, Alexander M*Lean and George Withers, 
before the defender as a juſtice of peace, upon a warrant granted 
by him on a petition from John Cavet dancing-maſter againſt him 
and others; and being ſhewn the petition No 26, of inventory iſt. 
Depones, That it is the aforeſaid petition of Cavet, and that the war- 
rantand proceeding thereon were ſubſcribed by the defenders 


the deponent having been preſent at theſe proceedings, and 


the ſaid petition and proceedings thereon are now marked 
and ſubſcribed by the deponent and moderator as relative hereto : 
depones, That when he brought the perſons above named before 
the defender as a juſtice of peace, he the defender deſired them to 


ſubmit their cauſe to him as an arbiter : That the defender ſaid 


he liled a tittle money well, and if they ſubmitted to him the 
matter would be eafily agreed; and that afterwards when Finniſ- 
ton appeared to fand out, the defender him told that if he did not 


ſubmit he would be whipt and ſent to Botany Bay, and that he told 


them that if Andrew Wilſon, who was not preſent and could not 
be found, continued in like practices complained of in the peti- 
tion hewwould be hanged : That after this converſation Finniſton 


ſubmitted himſelf, as did Cavet the purſuer to the arbitration f 


the defender; depones, That afterwards, upon the ſame day, 
viz. 4th of February laſt the defender gave and ſubſcribed the 
ſentence, alſo part of ſaid proceedings ordaining Finniſton to pay 
the purſuer L. 1 Sterling, and Andrew Wilſon to the purſuer L. 2 
Sterling, and 108. 6d. to the treaſurer of the ſeſſion of Girthon 
for behoof of the poor; and as Alexander M*Lean ſhoemaker in 
Gatehouſe judicially appeared as agent and procurator for Andrevy 
Wilſon ; and as James Brown appeared as agent and proxy for ſaid 
Finniſton, commiting them conjunctly and ſeverally into the hands 
ofconſtablesuntilpayment of the above different ſums: That MLean 
and Brown were preſent before Mr. M*Naught and ſpoke up in 


the cauſe; That the deponent as a conſtable did in conſequence 


of ſaid warrant, and at the defender's defire take the ſaid Finniſton, 
M*Lean and Brown into cuſtody, and carry them into the houſe of 
William Wallace whiſky ſeller in Gatehouſe, but the deponent did 
not point out that or any other particular houſe, they having ſaid 
they would get a gill of whiſky there as well as any where elſe: 


That the deponent kept Finniſton and M*Lean in confinement 
| ID until 
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until they and M Lean the potter granted a bill for the twenty 
« ſhillings, but he does not recollect whether the bill was made 
* payable to him the deponent or to the ſaid William Wallace, but 
he rather thinks it was made payable to himſelf though he is 
not certain: That he did not intend to keep M*Lean the ſhoe- 
maker for Wilſon's debt, as he ſtill expected and was informed 
that Wilſon would appear himſelf, depones, that the defender 
was to have a ſum out of Finniſton's fine, to the beſt of his re- 
collection thirteen ſhillings for his fees and trouble in the bulineſs : 
That William Wallace retained-the above bill and he underſtood 
gave it to ſomebody at Kirkcudbright ; but the defender never at 
© any time thereafter aſked the deponent to get for him the ſaid 
© thirteen ſhillings though when he took then firit into cuſtody 
on the warrant for payment, he deſired the deponent to get /aid 
« fees and bring them to him.” 
The reſpondent was: further accuſed of acting moſt corruptly, 
illegally, and oppreſſively, on the following occaſion, A petition 
having been preſented to him in the name of Mrs, John Tait, 
ſpouſe to John Tait joiner at Gatehouſe, againſt Mrs. George An- 
derſon, ſpouſe to George Anderſon, and Mrs. Hugh Henderſon, 
ſpouſe to Hugh Henderſon, both at Gatehouſe, charging them 
with having calumniated the petitioner, upon the 14th of July a 
warrant was granted by the reſpondent to apprehend the defen- 
ders and bring them before him, as appears trom the petition it- 
ſelf, and the procedure thereon, produced at the preſbytery ; in 
conſequence of which warrant they were apprehended and brought 
before him by William Muir, who gives an account of the proce- 
dure. And being ſhewn the petition of Mrs, Tait againſt Mrs. 
* Anderſon and Mrs. Henderſon, No. 5. of additional inventory, 
« depones, That he was preſent when the defender granted the firſt. 
© warrant thereupon, and at the after procedings upon the ſame, 
* and that the warrants and proceedings are ſubſcribed by the de- 
© fender, And being ſhewn the account of expences mentioned in 
* ſaid No. 5. of additional inventory, depones, That it is the ac- 
count relative to the petition and proceedings laſt mentioned, and 
was made out in preſence of rhe deponent by the defender's di- 
rection, and ſubſcribed by him the defender; and which laſt- 


* 


mentioned petition and proceedings, with the account therein 


referred to, are marked and ſigned by the deponent and mode- 
rator as relative to this depoſition. That the deponent, as a con- 


ſtable, carried Mrs. Anderſon and Mrs. Henderſon before the de- 
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fender in conſequence of his firſt warrant, and Hugh Henderſon, 
the ſpouſe of Mrs. Henderſon, went along with them: That he 
did not ſee any fees paid for the firſt warrant : That when Mrs. 
« Anderſon and Mrs. Henderſon were carried before the defender as 
© aforeſaid, he defired them to ſubmit the cauſe to him, and defired 
© Hugh Henderſon to ſubmit alſo: That they were all at firſt 
* averſe to the ſubmiſſion : That Mrs. Anderſon ref#/ed, repeatedly to 
* ſubmit, and obſerved the did not underſtand what the defender 
« ſaid to her: That the defender threatened her, but he does not 
© now recollect the particulars; and a great deal was ſaid upon the 
buſineſs ; and Mrs. Anderſon ſaid ihe did not wnder/tand what the 
defender meant by a ſubmiſion: That after this the ſubmiſſion 


neſſes in the cauſe : That Mrs. Henderſon proteſted againſt Ja- 
net Woods's being received as a witneſs, as the faid the had ma- 


took up, and examined the woman notwithſtanding the protett : 
That after the laſt warrant was granted by the defender, he order- 
ed the deponent to take Mrs. Anderſon and Mr. and Mrs. Hender- 
ſon into cuſtody, until they paid the fees awarded againſt them, 
which by the ſentence were made payable to the deponent : That 
the two fines or ſums awarded by the defender againſt ſaid Mrs. 
Anderſon and Mr. and Mrs. Henderſon refpectively amounted to 
twenty-three ſhillings, and were payable to the deponent as afore- 
ſaid, being equal to the amount of the aforeſaid account; and 
that wo ſhillings, eight ſhillings, and one ſbilling, being parts of ſaid 
account, were to be paid to the deponent for the defender's be- 
Hoc, the ſhilling being mentioned for his ſervant: That he 
had directions for the defender to recover theſe ſums for 
him: That the deponent took Mrs. Anderſon: and Mr. and 
Mrs. Henderſon into cuſtody for the ſums awarded . againſt 
them by the defender as aforefaid, and carried them to the 
houſe of the ſaid William Wallace, being the one they choſe to 
go ro: That Hugh Henderſon ſaid he: would pay his wife's fine, 
being ten ſhillings the day following, and Mrs. Anderfon com- 


pay the ſum awarded againſt her to the deponent in two or three 
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band: That upon Henderſon's promiſe, and the deponent's know- 


edge that Mrs. Anderſon's circumſtances were as ſtated -by her, 


*.he diſmiſſed them for that time: That the deponent afterwards 


was entered into: That the defender then examined ſome wit-- 


lice againſt her, and threw down a ſixpence, which the defender 


"plained much of poverty, and her inability to pay, ſaid ſhe would 
weeks by degrees, as ſhe wiſhed to keep it a ſecret from her huſ- 
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called upon Mrs. Anderſon twice or thrice at the defender*s defire for 
payment of the thirteen ſhillings awarded againit her: That ſhe 
{till pleaded poverty, and the deponent from compaſſion upon her, 


and not thinking ſhe was telling a falſe ſtory, delayed the execu- 


tion of the warrant : That William Wallace who was ſeveral times 
with the defender upon other buſineſs brought repeated meſſages 


from him to the deponent to execute the ſaid warrant again! Mrs. Au- 


denon if the money was not paid: That the deponent at laſt, finding 
that Mrs. Anderſon could not pay, and having general orders from 
the defender that when he could get payment upon the like war- 
rants, to carry the perſons again before him, he the deponent 
went to her and informed her that ſhe muſt go with him before 
the defender, and if he would give up his part of the ſum, the de- 
ponent would in confideration of her poverty give up what part 
of it he was to get for his trouble as a conſtable : That they went 
to the defender on a ſnowy evening, and ſhe ſtated to him her 
poverty and inability to pay, and ſolicited the defender not to ex- 
act the money but the deponent did not join her in this ſolicita- 
tion: That the defender refuſed to give up his ſhare of the money: 
That the defender aſked her if the had any money upon her, to 
which ſhe anſwered that ſhe had a little, and gave him eighteen. 
pence and did not confeſs that ſhe had any more money: That 
when ſhe came there, the defender ſaid, fhe need not come to him 
with her finger in her mouth or without money ; and why did ſhe not 
pay it to the deponent ? That the defender received the eighteen-pence 
as above, in part of the ſum he was to get, gave her eight or ten days 
more to gather the balance of the money, and ſaid to the depo- 
nent in her preſence, that if it was not paid up in that time, he 
would give a warrant 70 poind ber houſe : That at this time the de- 
fender gave orders to the deponent to execute the warrant againſt 
Hugh Henderſon inſtantly for payment of his wife's fine, he not 
having kept his promiſe to the deponent above-mentioned, and 
having got advice that he was not liable to pay it, of which the 
defender was informed : That the defender defired the deponent 
to take the 2whole dragoons in the Gatehoule, if neceſſary, to inforce 
the execution of the warrant againſt Henderſon : That one morn- 
ing in March laſt, the deponent accempanied by Robert Shaw, 
one of the dragoons then quartered in Gatehouſe, and who carried 
a piſtol alongſt with him, went to the houſe of the ſaid Hugh Hen- 
derſon and made him a priſoner in virtue of the foreſaid warrant 
granted by the defender: That they went firſt to the _ of 
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William Wallace and got a gill of whiſky, it being the houſe 
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neareſt to Henderſon's lodgings where any liquor was ſold : That 
the deponent and the ſoldier then carried Henderſon before the 
defender at the manſe of Girthon, who aſked at Henderſon if he 
had the money with him, to which he anſwered that he had got 
advice from Mr. Dinniſton of the corton-miln and others that he 
was not bound to pay it: That Henderſon enquired why the de- 
fender had pocketed the ſixpence which his wife laid down as 
proteſting money againſt Janet Woods, to which he anſwered that 
he di/regarded all proteſts, but would pocket the money, and that 
if he or any body elſe would proteſt, he would diſregard it and 
do the ſame : That Henderſon expreſſed a with to be ſent to Kirk- 
cudbright jail rather than be confined in the cuſtody of conſta- 
bles ; but the defender obſerved, that he would do in that as he 
himſelf thought proper : That the defender then ordered the de- 

nent and the ſoldier to carry Henderſon back to Gatchouſe, 
and keep him a priſoner till be paid the money : That accordingly the 
deponent carried Henderſon back to Gatehouſe, and kept him 
confined in the houſe of William Wallace, being the houſe Hen- 
derſon chuſed to go to, under the cuſtody of the deponent and 
the ſoldier till bed-tume : That when they left the manſe of Gir- 
thon, it might have been about mid-day : That at bed-time the 
deponent allowed Henderſon to go and ſleep at home upon James 
Brown's becoming cautioner to produce him in the morning: 
That next morning the deponent went to Henderſon's houſe be- 
fore he got out of bed, again apprehended him, and kept him pri- 
ſoner there till John Milligan ſtewart-officer came about mid-day 
with the ſtewart's warrant, and carried the deponent, Henderſon 
and the defender to Kirkcudbright to be examined by the ſtewart : 


That the Stewart examined them and liberated Henderſon : That 


the defender never afterwards directed the deponent to execute 
this warrant: That Tait and his wife defired the deponent to pay 
them 18. 6d. (being the only part of the two ſums awarded 
againſt Mrs. Anderſon, and Mr. and Mrs. Henderſon which they 
were to receive) as ſoon as he got it, but they never deſired him 
to take the parties into cuſtody till they paid it.“ 


The evidence of this witneſs is farther confirmed by the. depoſi- Proof, p. 29. 
tion of Mary M*Clune, Margaret Dawſon, William Wallace, and 
John Tait. . 
In theſe, and various other caſes, the reſpondent having exhi-P. 110. A. 
bited ſo groſs a conduct, it appears that the judge ordina 


ſtewartry 
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ſtewartry found it neceſſary to interpoſe his authority to prevent 
ſuch illegal extortion and oppreſſion. Alexander Gordon, Eſq; 
ſtewart-depute of the ſtewartry of Kirkcudbright, depones, That 
in ſpring laſt, to the beſt of the deponent's recollection, the defen- 
der Mr. M*Naught, Muir a conſtable, and a perſon whoſe name he 
believes to have been Henderſon, were brought before the depo- 
nent as ſtewart-depute of Kirkcudbright, upon a warrant granted 
by his ſubſtitute upon a petition from the procurator-fiſcal of the 
ſtewart court : That he examined Mr M*Naught and Muir the 
conſtable, and Mr M*Naught pointed out ſome paſlages in law 
books, particularly one in Lord Bankton's inſtitute ; but the de- 


© ponent did not read any of them but this laſt, and he thought 
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that the defender miſapprehended and miſapplied the law; and 
© that Mr. MNaught ſhewed the deponent the above paſſage with 
© a view to convince him that he the defender had a right to take 
© fees as a juſtice of peace: That it was then, and always has been 
the deponentr's opinion, that no juſtice of peace has a right to take 
fees, except from the Crown. And depones, That he has not the 
© petition of the procurator-fiſcal, nor Mr. M*Naught's examina- 
tion, and proceedings thereon, but he preſumes they are in the 
* hands of the ſtewart-clerk, where they ought to be. And depones, 
© That he liberated the perſon who was brought before him, and 
* whoſe name he believes to have been Henderſon, as aforeſaid, and 
© who had been confined by Muir the conſtable upon the defen- 
« der's warrant, becauſe he the deponent thought he had been ille- 
© gally detained,” _ 92 

But it was not upon occaſions ſimilar to theſe alone that the re- 
ſpondent diſgraced his character as a man, and proſtituted his of- 


fice as a civil magiſtrate; for he is further accuſed in the libel of 


celebrating, ſanctioning, and promoting irregular and clandeſtine 
marriages, and which was highly aggravated by his being a mini- 
ſter of the goſpel, whoſe peculiar duty it was to prevent any irre- 
gularity in ſo ſacred an inſtitution, which, whether as conſidered 
of divine origin, or as tending to promote the happineſs of indivi- 
duals, or the welfare of families, is of the utmoſt conſequence to 
ſociety at large ; yet, contrary to the laws of the land and the laws 
of the church, it is proved in various inſtances. that it was the cu- 
ſtom and practice of the reſpondent not only to celebrate and ſanc- 


tion ſuch marriages, but alſo to prevail upon unmarried perſons ſo- 


lemnly to declare and to admit that they had been previouſly mar- 


ried, when no ſuch marriage had taken place, and ſolemnly under 
his 
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1 
his hand, as a juſtice of peace, to certify that ſuch was the cate. 
Different certificates of this kind, holograph of the reſpondent, and 
ſubſcribed by him, have accordingly been recovered, and are pro- 
duced. And it is further eſtabliſhed by the judicial declaration e- 
mitted by the reſpondent at the foreſaid meeting of the juſtices of 
the peace, quoted in the appendix. Several of the parties in theſe 
irregular marriages have been examined, and from their evidence, 
the reſpondent has ſtill continued the ſame diſgraceful and unjuſti- 
fiable line of conduct ſubſequent to ſuch meeting. James M*Cul- 
loch in Boreland of Minnigaff, the certificate of whoſe marriage 
with Margaret McAdam, holograph of and ſubſcribed by the re- 


ſpondent, is produced, depones, That his wife's name is Marga- — 58. 


ret M. Adam: That before they were married ſhe lived in Sorbie, C. 
and he in his preſent reſidence at Boreland aforeſaid : That they 
came in April 1787 to the defender at manſe of Girthon to be 
married, and his now wife having come by Newton-itewart to 
ſaid manſe, it was about 32 miles from her reſidence to that place: 
That Boreland, where the deponent lived, is about 17 miles from 
Manſe of Girthon : That the reaſon for coming to Mr M' Naught 
to get married, was to have it ſuddenly done; and they heard he 
married people in that way. And being interrogated, If the de- 
fender married them as a clergyman ? depones, be did not : That 
when they came before him the defender gſted the deponent if he 
and his now wife were privately married before? That the depo- 
nent anſwered, they were not : That the defender made out a pa- 
per, which the deponent underſtood to be marriage-lines betwixt 
him and his now wife, and, to the beſt of his knowledge, the de- 
fender cauſed the deponent ſubſcribe them. Depones, That there 
were two copies of the ſaid lines; and being ſhewn the certificate 
No. 33, of inventory 1ſt, depones, It is one of the ſaid copics, 
and was written by Mr M*Naught, and ſubſcribed by him the de- 
ponent, and the ſaid Margaret M Adam his now wife, and by the 
defender, and which certificate is now marked and ſigned by the 
deponent and moderator as relative to this depoſition: That 
the deponent got one copy of ſaid lines, and the other 
was retained by the defender, but whether it was of the ſame te- 
nor of the certificate now ſhewn to him, or ſigned by the ſame per- 
ſons he cannot now recollect: That the deponent gave in his copy 
to the ſeſſion of Minnigaff; but whether the one thewn him as 
* aforeſaid be the one delivered to him as aforeſaid he cannot ſay, 
F * depones, 
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* depones that the defender ſaid it was neceſſary that the deponent 


and his ſaid now wife ſhould ſay they were privately married be- 
fore they came to him, but they refuſed to /ay /o ; but at laſt they 
were obliged to ſay that they were acquainted as married perſons 
ſometime before, or words to that purpoſe, upon which the de- 
fender put in the clauſe mentioning that they were privately mar- 
ried upon the 14th then current: That when the deponent and 
his now wife went to the manſe of Girthon, the defender was in 
Bed: That he ſent for the deponent up itairs to his bed- room, and 
the deponent having told him his errand, the defender aſked him 
what money he had get? That the deponent mentioned he had a 
note, but does not recollect whether he ſaid it was a guinea note 
or a twenty thilling one: That the defender {aid it was not worth 
his while to trouble himſelf % 7i/e out of bed for one note: That he 
at laſt agreed to accept of the note, though he frequently inſiſted, 
before he got out of bed, to know it the deponent had any more 
money ; That the deponent had more money about with him, 
but refuſed or declined to own it, ſaying he had only what would 
bear his expences, as he had heard that the defender, when per- 
ſons of circumſtances came before him, aſked a deal of money fron 
them: That the ſaid note was paid by the deponent to the detend- 
er before he got the lines, and for his, the defender's trouble: 
depones, That he does not remember whether the ſaid lines were 
read to him before he ſubſcribed them, and that he intended be- 
for he came from home to give lim a note, and no more; and 
after arguing, told the defender that he would give him that note 
and no more, and if he would not take that, he would go and 
leave him. And being interrogated, If there were no juſtices of 
peace in the neighbourhood of him or his now wife at the time, 
or nearer than the defender? depones, That he heard of no juflice 
that married but the defender. Depones, That when the deponent 
wanted his firſt child baptized, he went to Mr. Stott then miniſ- 
ter of Minnigaff, who deſired him to bring his marriage lines to 
him, that he might ſhew them to the ſeſſion, and in a few days 


| thereafter he again ſaw Mr. Stott after he had given him the lines, 


who informed him that he and the ſeſſion had concerted that he 


© ſhould be fined in a guinea for his irregular marriage, and there 
+ ſhould be no more about it; and which guinea the deponent ac- 


c 
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cordingly paid, but neither he nor his wife received any rebuke. 
And upon a queſtion being put from the court, depones, That it 


% was late on Saturday night when the deponent and his now wife 
went to the defender, and the defender was in bed, but roſe to 


do 


11 


* do the buſineſs : That if it was not then p midnight it was about 
* when they got the marriage lines.“ 

A certificate of tho) marriage of Samuel Evans and Ann Hannay, 
alſo holograph of, and ſubſcribed by the reſpondent, is likewiſe 
produced and corroborated by the teſtimony of Ann Hannay. Proof p. 97. 
And another of the marriage of James Crawford and Sarrah Dun, C. p. $2. E. 
to the authenticity of which Sarrah Dun and James Crawford both. 5+ 
depone. Another certificate of the marriage of Margaret Law and 
John Wilſon, written by David M' Guffog and ſubſcribed by the 
reſpondent, is produced, and which originated from a peti ion to 
him as a juſtice of the peace, at the inſtance of Margaret Law, 
charging Wilſon with being the father of a baſtard child, of which 
ſhe was pregnant, and which ſeems to have been the only mar- 
riage of the kind at the celebration of which he permitted any per- 
ſon to be preſent. David M Guffog depones, That ſometime ago -P. 22. D. 
Margaret Law in Ruſco preſented a petition to the defender as a 
© juſtice of peace, againſt John Wilſon an Iriſhman, accufing him of 
being the tather of a baſtard child of which the was pregnant: That 
the defender granted a warrant upon the ſaid petition, and in virtue 
thereof the deponent as a conſtable apprehended Wilſon, and 
brought him before the defender at Manſe of Girthon : Thar the 
ſaid Margaret Law was alſo preſent : That the defender delired Wil- 
ſon to marry the woman, but he did not ſcem to be fopghof it: 
That Mr. M' Naught ſaid chat he would ſend him to jail if he did not 
ſind bail ro pay for in-lying charges and maintainence of the 
child, and that if under. the bleſſing of God the child came to 
the world, they would maintain it cheaper together than any one 
of them would do: That upon this Wilſon agreed to marry the 
woman; That Mr. M*Naught ſaid that he was going taratify and 
confirm a ſolemn promiſe of marriage which he ſuppoſed had been 
made at Ruſco when the child was begot; and addrefling him- 
felf to Wilſon ſaid, I warrant you promiſed to marry the wo- 
man before you got her with child, /r never lied a woman 
« yet, but [ prom iſed befere, that I would marry her afterwards though 
« [ never did it.” And being interrogated what he apprehended 
the defender to have meant by the expreſſion, “ I never did it.” 
© Depones, That he conceived Mr. M*Naught meant, “ though he 
never did marry her after.” That Wilſon returned no anſwer, 
but the defender having ſpoken to the woman, ſhe faid ſhe had 
been got with child under promiſe of marriage: That upon this 
the defender dictated, and the deponent wrote a certificate of mar- 


nage- 
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* riage, which was ſigned by Wilſon's mark, ſubſcribed by Mar- 
* garet Law, and by the defender, and alſo by the deponent as a 
* witneſs, And depones, That that certificate is the one No. 37. of 
inventory 1ſt, now ſhown to the deponent, and the ſame is mark- 
© ed by him, and the moderator as relative hereto : That the de- 
© claration in the certificate that John Wilſon and Margaret Law 
« were privately married on the firfl of March then laſt was not made by 
* them, but inſerted at Mr. M*Naught"'s deſire : That no other cere- 
© mony took place but what has been mentioned: That immediate- 
ly after the ſaid Margaret Law came out from the defender, ſhe 
told che deponent, ſhe doubted if the marriage would do, for the 
© never ſaw one of the kind, but ſhe believed the muſt truſt to Wil- 
* ſon, as ſhe did not know how to get her child maintained: That 
© Wilſon ſtaid with her a ſhort time, and then left the countr 
and has not ſince been heard of here: That when the de- 
C 
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* fender was perſuading Wilſon to marry Margaret Law, he 


told them that he would give them a marriage for ten ſbill- 
ings, and would ftand on the head of it, and be anſwerable 
for all the legal conſequences of it : That Wilſon agreed to pay 
Mr. M*Naught ten ſhillings for the marriage; but not hav- 
ing money, the defender wrote and cauſed Wilſon ſign the draft 
on George Galloway, in favour of the deponent, mentioned in 
the depoſition of Margaret Law, a former witneſs, now ſhown 
to the deponent, and marked by him and the moderator, as rela- 
tive hereto : That he did not get the ten ſhillings therein contain- 
ed from Galloway, but he afterwards got that ſum from Wil- 
ſon himſelf, conform to his the deponent's receipt on the back of 
the draft: That he paid five ſhillings of ſaid ten on Mr. MNaught's 
account, and by his order ; and the deponent retained the other 
five ſhillings for apprehending Wilſon and his other trouble; it 
* being agreed between him and the defender, that the money 
© ſhould be ſo divided; — and his evidence is confirmed by that of 
Margaret Law. 

Such was the general import of the proof, adduced by the ap- 
pellants in ſupport of the lybel, eſtabliſhing the groſsneſs and in- 
decency of the character and conduct of the reſpondent upon va- 
rious occaſions, his rediculing and burleſquing the holy Scrip- 
tures, his extortion and corruption when acting as a magiſtrate, 
his promoting, ſanctioning, and celebrating, irregular and clandeſ- 
tine marriages, to the diſgrace of himſelf as a man and a miniſter, 


4 


and contrary to the laws of the land, and the rules and diſcipline 


of the church. 
The 
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The poſitive proof of the commiſſion of ſuch aggravated crimes 
was endeavoured to be done away by the reſpondent by a proof of 
general character. Upon this proof the appellants ſhall only make 
one comment that it no ways applies in point of time, every 
one of the witneſſes whom he adduces bearing teſtimony to his 
character only previous to his ſettlement as a miniſter in the pariſh 
of Girthon, and it 1s ſubſequent. to that period, that all and each 
of the crimes charged are ſaid to have been committed. At any 
rate no proof of general character, however ſtrong, even down to 
the preſent day, could have the effect to deſtroy a proof of ſpecific 
crimes, clearly and fully eſtabliſhed. 

The proof being concluded, the preſbytery proceeded to the de- 
termination of the cauſe, and having conſidered the whole proce- 


dure, they pronounced the following judgment: The preſbytery May 2. 
© having ily conſidered the lybel with the interlocutor of the laſtGene- 93. 


ral Aſſembly finding the ſame relevant and remitting it to the preſ- 
© bytery to take the proof thereby allowed; and having alſoconſidered 
the proof adduced by both parties, with the exhibits, productions, 
and whole procedure before the preſbytery; and having prayed for 
light and direction, they did, and hereby do find it not proven, that 
the ſaid Mr. John MNaught uſed the indecent exprethons charged 
© in the libel, reſpecting Lady Hannay : Find no ſufficient proof of 
« his attempting to miſconſtrue the holy ſcriptures for the purpoſe 
of his burleſquing the ſame, or of his endeavouring to corrupt the 
faith and principles of the teachers of the goſpel, or of with-holding 
© the funds that belong to the poor, or of ſaying the Chriſtian re- 
“ ligion is founded on bribery and corruption. But find that the 
* ſaid Mr Jobn M*Naught had at the times and places lybelled on, been 
« guilty of the crimes and ſins of drunkenneſs, lying, curſing, ſwearing, uſing 
© obſcene, immodeſt, and wicked language, and expreſſions, particularly at 
Gatehouſe of Fleet in the houſe of Fames M* Kune, und at Fames Bells 
wedding; and alſo find it proven,thatwhen acting as a magiſtrate or juſtice 

, peace, the faid Mr. fFohn M*Naught has claimed, enforced and ob- 
tained fees for his trouble as lybelled, and that in ſome cafes by private 

' bargain be has made his fees conditional and to depend upon the ſucceſs of 
the party who applied to him for his aid; as alſo find it proven that he 

has been guilty of performing and promoting clandeſtine, private and 

irregular marriages and that he has encouraged, countenanced and ſanc- 

© tioned ſuch : That be has adviſed unmarried perſons to acknowledge be- 
* fore him as a juſtice of the peace and miniſter of the goſpel, and to admit 
tat they bad been privately marred when no ſuch marriage had talen 
: G ! [4 Place, . 
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glace, and that as a magiſtrate and miniſter of the goſpel, he had certif;- 
ed in <oriting that the parties had folemnly declared themſelves married, 
0 thou B they told him the contrary, and that under ſuch pretence he as a 
ice of, peace, and miniſter of. the guſpel had declared them married 

« perſons, and that he bargained for and received different ſums of money 
* for ſo promoting, celebrating and ſanttioning ſuch marriages ; find that 
in commiting theſe fins, curſes end offences againſt the laws of God and 
man, his conduct has been aggravated as charged in the libel to his dif- 

| une as a-minifter of the goſpel, a civil magiſtrate and a man, to the 

« great injury of religion, and tua the great offence of weil-diſpoſed per- 
* ſons. And further they find that the proof adduced by the de- 
fender though ſtrong as to general character does not exculpate 
+ him from the charges proven: And tberefore by a majority of one 
« vote appoint and ordain the defender to be ſharply rebuked at the 
* bar, and do ſuſpend him from the office of the holy miniſtry fie 
die. 

From this judgment ſeveral of the members of Preſbytery deſſented 
and appealed to this General Aſſembly, in reſpect of its being in- 
adequate to the atrocity of the crimes found proven; and the ap- 
pellants upon the ſame grounds conſidering it injurious to them, 
and the pariſh of Girthon at large were alſo under the neceſſity of 
proteſting againſt the ſentence of the Preſbytery, and of entering an 
appeal to this venerable court for redreſs. 

The merits of that appeal come now to be diſcuſſed, and the ap- 
pellants humbly concerve the judgment of the Preſbytery will fall 
to be reverſed for the following among other reaſons : 

Independent of the charges of which the preibytery found no 
ſufficient proof, but which, in the apprehenſion of the appellants, 
are completely eſtabliſhed; from the various crimes and offences 
unanimouſly tound proven, and againſt which no appeal was taken 
by the reſpondent, the judgment in ſo far having been acquieſced 
in by him, the preibytery were called upon to have pronounced a 
lentence more ſuitable to the import of the finding, than that of 
cenſure and ſuſpenſion ine die; ſuch finding from the nature of the 
crimes neceſſarily requiring a depoſition of the reſpondent from 
the office of the holy miniſtry. The reſpondent by their ſentence 
was found guilty ofthe crimes of drunkenneſs, lying, curſing, ſwear- 
ing, uſing obſcene, immodeſt, and wicked language and expreſſions 
upon different occaſions, of corruption and extortion, aggravated 
by his making uſe of his office of a juſtice of peace, as a handle for 
ſuch oppreſſion, of promoting and celebrating clandeſtine marriages, 
and adviſing unmarried perſons ſolemnly to declare that they had 

| been 
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been privately married, when no ſuch marriage had taken place, 
and deliberately certifying the ſame under his hand, and under 
ſuch pretence, ſanctioning and ratifying their marriage to his diſ- 
grace as a man and miniſter of the goſpel, and to the great injury 
of religion. Offences of ſo deep a dye, ſtriking at the root of reli- 
gion, being thus eſtal iſhed againſt the reſpondent to the convic- 
tion of every member of the pretbytery the appellants did expect that 
they would have inflited a puniſhment equal to the enormity of the 
crimes, and which the diſcipline of the church ſo juſtly demanded. 
For, as is wiſely and eloquently expreſled in the Form of Proceſs, cap. 
7. The credit and ſucceſs of the goſpel in the way of an ordinary 
mean much depending on the entire credit and reputation of mi- 
« niſters, their ſound doctrine and holy converſation, no ſtain there- 
of ought lightly to be received, nor when it comes before a judi- 
© cature, ought to be negligently inquired into, or when found evi- 
* dent ought to be ſlightly cenſured.” Agreeable to the principles 
there laid down, when ſuch a ſtain was fixed upon the reſpondent 
by the groſsneſs of his conduct, by his extortion and oppreſſion, 
and particularly by his having infringed the laws of the church, 
and incurred the penaltics of the act 1661. c. 34. by his colebrue- 
ing, promoting, and ſanctioning irregular and clandeſtine mar- 
riages, it was the bounden duty of the preſbytery to have pronoun- 
ced a ſentence of depoſition which was the neceſlary' reſult of the 
crimes and fins the reſpondent had committed and which they 
had found proven. 


In ho eher whereof, &c, 
J. B. MAITLAND. 
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APPEND IX. 


No. I. 
Proceedings before the Quarter-Seſſions of the Peace 
for the Stewartry of Kirkcudbright; 


IN THE 


PETITION and COMPLAINT of Axrnoxy MHAAd 
Fel in Glencapenoch; 


AGAINST | 


1he Reverend Mr. Joun MNaveur of Clauchreed Miniſter of 
| Girthon. 


1 the honourable his Majeſty's juſtices of the peace for the 
ſtewartry of Kirkcudbright, to be aſſembled at Kirkcudbright 
on the 29th day of April current, or in their quarter: ſeſſions on the 
firſt Tueſday of May next; The petition of Anthony M*Harg in 
Glencapenoch, humbly ſheweth, That the petitioner being due 
John M*Micken in Caſtramond fifteen ſhillings, per promiſſory note, 
and two ſhillings and ſixpence for a ſheep, making together ſeven- 
teen ſhillings and ſixpence Sterling, which he intended to pay as 
ſoon as he poſſibly could. M*Micken, on the 6th March laſt, pre- 
ſented a petition to the Reverend Mr. John M*Naught of Claugh- 
reed, one of the juſtices of peace for ſaid ſtewartry, craving decreet 
for ſaid ſum, and for expences, upon which he granted warrant to 
ſummon the defender, now the petitioner, before him in legal 

- A time: 
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time: That thereafter, upon the 11th, without production of an 
execution againſt the petitioner, .Mr. M*Naught granted warrant 


to conitables to detain the petitioner priſoner till he paid the ſum 


of 11. 18. Sterling. or find caution : That in conſequence of this 


warrant the petitioner was, upon the 13th March, obliged to pay 
David M*Guffog conſtable, to whom it ſeems the execution of it 
was committed, the ſum of 11. 18. Sterling per account and receipt 
now exhibited, alongſt with the petition and warrant itſelf : 


That in this accompt two ſhillings is charged for Mr. M“ 


e. for his ſigning the petition and warrant, and one ſhil- 
ing and ſixpence to the conſtable for executing the ſame : That 
54 M*Naught's proceedings, as the petitioner is adviſed, have been 
highly illegal and oppreſſive, , becauſe the ground of the action 
was incompetent before the juſtices as being merely a civil debt. 
24, One juſtice of peace could not, by law, iſſue any decreet for the 
ſum, though the action had been competent before a quorum. 
34, To warrant a conſtable to retain any of the lieges without com- 
mitting him a priſoner to a lawful jail, is contrary to all law and 
practice; and 4b, a juſtice of peace exacting money for doing his 
duty is a thing unknown in the country, is in the face of all law and 
the height of oppreſſion : That the petitioner has been informed, 
by many of his neighbours that Mr. M Naught has been in the prac- 
tice of exacting and receiving money in almoſt every caſe that came 
before him as a juſtice: That the petitioner is a poor man and 
able, from his circumſtances, to obtain redreſs, beſides, if a chec 
is not put to ſuch p Proceedings, he may ſoon, in future, be treated 
in the ſame manner. He has therefore uſed the freedom to ſtate 
the whole matter to your honours ; and he, prays you may be 
pleaſed to take the ſame under your conſideration, and do in the 


premiſſes as to you may ſeem proper. 
(Signed) Anthony M*Harg. 


Kirkcudbright, 2d May n Tower Tor of the 
Peace, ſederunt as per book ;—Walter Sloan Laurie, Eſq; 


of Redcaſtle Preſes. 


The above petition being read in court in preſence of Mr. 
MNaught, he declared that the facts therein ſtated were not 
true, and he denied that ever he had been guilty of charging 
or recieving any money or tees, on his own account, from any 


perſon 


/ 


1329 

perſon. whatever, when acting as a juſtice of the peace, ſince his 
name was inſert in the nomination of juſtices for chis ſtewartry, 
and that upon inveſtigation, it would be found his whole con- 
duct as a juſtice of the peace had been proper, and highly for the 
benefit of the public, and he in juſtice to himſelf wiſhes for an in- 
veſtigation both as to the particular charge before the court, and. 
the general mal- practices alledged in the petition : Which being 
confidered by the court they agree to indulge Mr. M*Naught with. 
the inveſtigation he requeſts, and to examine ſuch witneſſes as 
ſhall be adduced by the petitioner or Mr. M*Naught, and in or-- 
der that this may be done at as little expence as poſſible, the Court 
agree to adjourn, and meet at Gatehouſe of Fleet on Thurſday next 
at twelve o'clock, and which was intimated at the bar, and they 
grant diligence at the inſtance of both. parties for citing wit- 
ne 


(Signed) Walter S. Laurie, Preſes.. 


Gatehouſe of Fleet 4th May 17586—Adjourned Quarter- 
Seſſions of the Peace for the Stewartry of Kirkcud- 
bright. Sederunt Walter Sloan Lawrie, Eſq; of Redca- 
ſtle, David Maxwell, Eſq; of Cardoneſs, John Buſhby of 
Kempleton, Eſq; William Stewart, Eſq; of Troſton, the 
Rev. Mr. John M'Naught of Claughreed, John M*Cul- 
loch, Eſq; of Barholm—the ſaid Walter Sloan Laurie e- 
lected preſes.. | 


In the petition of Anthony M*Harg in Glencapenoch againſt 
the ſaid Mr. John M*Naught. Mr. M*Naught before proceeding 
to the inveſtigation, deſired that it might be entered into the mi- 
nutes : That in the caſe of M*Harg, there had been a conſider- 
able deal of trouble, and that he had employed David M, Guffog 
to write the proceedings which were long as will appear from the 
minutes themſelves, he had taken one ſhilling, and one ſhilling 
only, and which he intended for the clerk's trouble and this ſhil- 
ling was paid in public, and denies that he ever took any fees for bim 
elf, or ever made any bargain or private tranſaction for his own emolument, 
and he will be well ſatisfyed to ſee any proof attempted to the 
contrary, and he reſts ſatisfied that any proof that can be brought 
muſt ſhow that his conduct has been proper and highly beneficial 
to the public. | | 8 
Whereas 
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An execution being produced againſt Si for the pe- 
titioner, and being called, 

Compeared DAVID M*<GUFFOG, ſtewart-officer and conſtable 
at Gatehouſe of Fleet, aged forty and upwards, and married; 
who being ſolemnly ſworn, purged of malice, partial counſel, 
and examined, depones, That he has frequently been employ- 
ed as a conſtable to execute warrants and ſummonſes iſſued by the 
reſpondent Mr. M*Naught as a juſtice of peace ; and that he has 
ſeveral times been employed by him to write minutes and proce- 
dure, when Mr. M*Naught was acting in his judicial capacity in 
cauſes before him. And being interrogated depones, That he has 
known Mr. M'Naught, when acting as a juſtice of peace, receive 
money from the parties ; and 9 he remembers that Mat- 
thew Braircliff in Bagbie having fold a bull ſeg, in vinter laſt to 
David Hill butcher in Gatehouſe, he applied to the deponent to go 
to Mr. M*Naught as a juſtice of the peace with him, in order to ſee 
if Mr. M*Naught would grant a warrant againſt Hill, and John 
Hunter, and James Nielſon, whom he alledged were cautioners for 
the price. That they accordingly came to Mr. M*Naught, who was 
ſleeping that night in the inn at Gatehouſe, and to whom they 
ſkated the caſe; and Mr. M*Naught adviſed Braircliff to get a peti- 
tion drawn and brought to him, upon which he would grant a 
warrant to apprehend them all three; upon which the deponent 
and Braircliff went from Mr. MNaught, and the deponent drew a 
petition, which was ſigned by Braircliff, and Mr. MNaught after- 
wards as a juſtice of the peace granted a warrant to apprehend the 
three perſons above-mentioned, in order to bring them before him 
for examination; and when Mr. M*Naught granted the warrant _ 
Braircliff aſked him what he charged for his trouble, upon which Mr. 
M*Naught ſaid he would take 5s. which ſum Mr. Braircliff paid him 
in preſence of the deponent, and the deponent that day apprehended 
ſaid three perſons in virtue of the ſaid warrant, and the buſineſs 
was privately agreed immediately thereafter ; and Mr. M*Naught 
having obſerved to the court, that to ſhorten their procedure he 
himſelf would grant a declaration, ſtating any particulars he re- 
membered, ſo that it would be unneceſlary to proceed farther in 
the examination of this witneſs, which the court having agreed to 
allow, his declaration was taken on a paper apart accordingly, and 
rhe court think it unneceſſary to examine this witneſs farther, ex- 
cept as to the following particulars viz. whether this witneſs who 
was preſent when Mr. M*Naught emitted his declaration received 
any 
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any part of the ſums which were paid to Mr. M*Naught as mention- 
ed by him, depones, That he never received one farthing of the 
money that was paid to Mr. M*Naught, their fees being ſeparate, 
and the deponent only receiving what was due to him for his 
trouble as conſtable : That the deponent exhibits ſundry petitions 
and proceſles that were in his cuſtody, in which Mr. M*Naught 
acted as a juſtice, and the deponent as a conſtable. And all this is 
truth as he {hall anſwer to God. 
; (Signed) David M*Guffog. 
Walter S. Laurie 


DECLARATION emitted by Mr. Jonx M*Naveur, 


Gatehouſe of Fleet, 4th May 1786, quarter- ſeſſion adjourned 
to this day and place. Mr. Laurie of Redcaſtle preſes. 
In the complaint M*Harg againſt Mr. M*Naught. 


Whereas David M*Guffog, on his examination, having mention- 
ed his having known Mr. M*Naught when acting as a juſtice of 
Peace receive money, and condefcended upon the inſtance of 
Matthew Braircliff, Mr. M*Naught obſerved to the Court, that to 
ſhorten their procedure, he himſelf would condeſcend upon the 
different ſums he has received when acting as a juſtice of peace 
for twelve years paſt, ſo far as he remembers ; and he accordingly 
condeſcends and ſays, that he received five ſhillings from Matthew 
Braircliff: That he received one guinea from George Kain, on ac- 
count of his irregular marriage with Jean Bell: That he received 
money from John Wilſon for his irregular marriage with Catharine 
Burnie, but cannot recollect the ſum, but as they ſtated themſelves 
poor, he thinks it was a ſmall ſum: That he took half a guinea 
from James Walker, on account of his irregular marriage with Ja- 
net M*Ghie, becauſe ſhe was an heireſs ; and he verily believes had 
it not been for his interpoſition, that the man would not have mar- 
ried her at all; and he had difficulty to get them to go to bed 
together in preſence of witneſſes after he had declared them mar- 
ried perſons : That he received ſeven ſhillings and ſixpence from 
David Fiſher, on account of his irregular marriage with Jean Bryd- 
ſon ; at leaſt he thinks that was the ſum, for they pretended to be 
very poor too, That he received on account of the irregular 

marriage of Mr, and Mrs, M*William half a guinea, and he —_— 
B have 
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have had more, but he would not take it: That theſe irregular 
marriages are but of a late ſtanding, though he thinks Mrs. M' Wil- 
liams may be near three years ago; and he cannot from memory 
mention any others juſt now, but he has a record of them, from 
which he will be willing to give extracts to any perſon de- 
manding them. That he alſo keeps a record for the public mar- 


riages in his pariſh, but for which he charges only five ſhillings 


for the moſt; and ſometimes ſo low as three ſhillings, and half. a- | 


crown, and out of that he pays a part to the precenter, more or 


leſs, in proportion to the ſum he receives for his trouble in pro- 
claiming. the banns; and the reſt is for King's dues, his own 


trouble in keeping the record, and granting certificates. That he 


recollects, when acting as a juſtice, he received the following ſums 
for granting warrants, and giving judgments, viz. from John 
Gourley in Gourlay's laggan, one or two ſhillings ; from John 
M*Michan in Caſtramont, one ſhilling from Samuel M*Keand in 
Drumſhangan in a caſe of his daughter about a baſtard child, in 
which there was a good deal of trouble, three ſhillings, for he 
had a cireumſtantial proof to lead to fix that the child was got in a 
byre; from John Carſon in Culcray, in a buſineſs in which they 
were four or five times before him, two ſhillings from Samuel 
Boddan in Tannifad, for a troubleſome queſtion which will come 


this day before the quarter- ſeſſions, three ſhillings: From John Pain 


in Gatchouſe, in a troublefome cauſe, a thilling as the man was 
very poor: From David Hill butcher in Gatehouſe, in a cafe {till | 
more troubleſome, two {hillings, though in fact the trouble he had 


deſerved nearer twenty ſhillings: From James Douglas baker in 


Gate-houſe, for a horrible queſtion, one ſhilling : From Charles 
Selkirk, for one cauſe in which he called about fifty defenders either 
three or five ſhillings. That this cauſe had depended before the 
ſtewart he believes near two years; But by his advice it was 
brought before himſelf, and he diſcuſſed it in ten days, and Mr. 
Selkirk received a deal of money, at leaſt he might have recovered 
it; for he gave a warrant or decreet, at leaſt he granted warrant 
for bringing them before him, and ſeveral of them tranſacted by his 


orders and advice, he having put them into the hands of M. Guffog 


the conſtable, it never being his practice to ſend people to goal for any 
debt, but he committs them into the charge of the conſtable till they 


pay or grant ſecurity. That in a proceſs of John Henry's, which had 
alſo long depended before the ftewart court, where nothing was 


done, 


* 


Cy Tag, cx ery r — 


n 5 x 


EET)» 


done, and which therefore, by Mr. M*Naught's advice, was brought 
before him, he received five ſhillings ; but there were many de- 
fenders, and he believes he had ſpent near five days upon the bu- 
ſineſs before he got the five ſhillings, for he took nothing when 
he granted the warrant ; From John M' Adam in Whinniehill, in a 
queſtion in which he granted a warrant, and had a deal of trouble, 
one ſhilling. That in the above caſes, David M*Guftog acted as 
conſtable, and ſometimes as clerk; and at other times, and not 
unfrequently, Mr. M*Naught acted as clerk himſelf; and, as far 
as he recollects, he thinks theſe queſtions occurred within about 
theſe twelve months, and moſt of them in laſt winter. That Mr. 
PFirker paid Mr. M*Naught five ſhillings for his trouble, in a very 
tedious queſtion, where ſeveral perſons had been guilty of petty 
thefts, but which were amicably ſettled by Mr. M*Naught's ad- 
vice; and he had much trouble, and by his management he 
brought them all to a confeſſion, and got many valuable things re- 
ſtored ; and he made many diſcoveries of other things being ſtolen 
in the, country. That before receiving the ſaid five ſhillings, Mr. 
Parker aſked Mr. M*Naught what he charged for his trouble; but 
Mr. M*Naught ſaid he would leave it to himſelf, he ſaw what 
trouble he had had, or he would leave it to any body ; upon which 
Mr. Parker paid the ſaid five ſhillings to him. That this happen- 
ed two or three months ago. That in all the above caſes Mr. 
MNaught acted as a fingle juſtice in the whole procedure, and 
many a time, when people applied to him to act as a juſtice, he 
wiſhed they. would go to ſome body elſe, or if any of his brethren 
would meet at the Gatehouſe, he would make one of the num- 
ber; but the anſwer he generally received was, that they would 
rather pay him than have other juſtices to do their buſineſs for no- 
thing. That Mr. M'Naught cannot charge his memory with all 
the buſineſs that has been before him ; but it any perſon will ſug-- 
geſt any ſum that he has received, either for granting warrants, or 
trouble in procedure, clerking, or otherwiſe, he will be ready to 
admit the ſame ſo far as true, and he preſumes it unneceſſary to 
be more particular; which being read over to Mr. M*Naught, he 
adheres to the above admiſſion ; but defires it may be added, that 
the money above mentioned was all received by him publicly and 
avowedly, which he alſo declares to be truth. 
| (Signed) - John M*N-ught, 
_ Walter S. Laurie. 
John: 


Ul 
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John Thomſon, clerk of the peace, being ſolemnly ſworn, pur- 
ged of - malice, partial counſel, and examined, depones, That he 
never received any money at any time from Mr. M*Naught the re- 
ſpondent, for clerk's fees for buſineſs done by him or any other 
Juſtice of the peace, nor did he ever, to the beſt of the deponent's 
14 recollection, mention any ſuch ſubject to him till after the quarter 
þ 5 ; ſeſſions on Tueſday night laſt. And all this is truth as he ſhall an- 
i 1wer to God. | 
B EE | (Signed) Fobn Thomſon. 
j Walter S. Laurie. 


Compeared John Henry, merchant at Gatehouſe of Fleet, aged 
about 29, and married, who being ſolemnly ſworn, purged of ma- 
lice, partial counſel, and examined, depones, That he applied by 

petition to Mr M*Naught, as a juſtice of peace, in winter laſt, in or- 
der to obtain a warrant againſt ſundry perſons who owed him mo- 
ney : That his bargain with Mr. M*Naught was, that he was to 
Pay five ſhillings in hand to Mr. M*Naught as a juſtice, and five 
ſhillings more after the buſineſs ended, if the deponent was ſuc- 
ceſsful in getting his money: That Mr. MNaught had a good deal 
of trouble, and wrote the minutes with his own hand; and it was 
not till after four or five different meetings that he paid the five 
ſhillings, and the other five fhillings is not yet paid; and Mr. 
M*Naught has left it to the deponent whether he pay it or not. De- 
pones, That the ſaid proceſs or ſubject- matter of it had depended 
q for about two years before the ſtewart-court of Kirkcudbright ; bur, 
by the advice of Mr. M*Naught, the deponent agreed to bring the 
proceſs before him; and he conſiders himſelf obliged to Mr. M“ 
Naught for his activity in the matter; but, to be ſure, the laſt five 
{ſhillings which he was to pay depended upon the deponent's ſucceſs 
in recovering his debts by Mr. M*Naught's warrants. Cau/a ſcien- 
tiæ. And this is truth as he ſhall anſwer to God. | 
(Signed) Jobn Henry. 
Walter S. Lawrie. 


Compeared Mr. William Paterſon, preacher of the goſpel at Gir- 
thon, who being ſolemnly ſworn, purged of malice, partial counſel, 
and examined, depones, That he is ordained aſſiſtant to the reſpon- 
dent in the pariſh of Girthon, and bas acceſs to know the procedure 

| in 
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in the kirk ſeſſion of Girthon; and having been preſent with Mr. 


M. Naught's conſent when he emitted his declaration, he depones, 
That no part of the ſums mentioned by Mr. M' Naught to be re- 
ceived by him on account of irregular marriages, or for keeping the 
regiſter of public marriages, or for proclamation of banns, have been 
paid or accounted for to the poor or ſeſſion of Girthon pariſh ; and 
which Mr. M*Naught admitted this day to the deponent. Cau/a 
ſcientiæ patet. And all this is truth, as he ſhall anſwer to God. 
| (Signed) William Paterſon. 
2 Walter S. Laurie. 


The petitioner, in reſpect of Mr. M*Naught's admiſſion, does not 
chuſe to examine the many other witneſſes he has cited, and here 
concludes his proof. FOO! 

(Signed) Anthony M*Harg. 
| | Walter S. Laurie. 


Thereafter appeared Samuel MfKeand in Drumſhangan, who, in 
preſence of the court and Mr. M*Naught, obſerved that he had 
paid to Mr. M*Naught the reſponedent when he applied to him as a 
Juſtice of peace, in his daughter's caſe about a baſtard child, he 
paid him one ſhilling for granting the warrant, and previous there- 
to he paid him half-a-crown for his advice, which advice was to 
preſent a petition to himſelf, and he would grant a warrant to 
bring the reputed father before him as a juſtice ; and which facts 
Mr. M*Naught admitted in preſence of the court, except that when 
he got the half- crown for his advice, he neither knew nor wanted 
the cauſe to come before himſelf ſrmgly as a juſtice of peace. 

| | (signed) oh M*Naught. 
| Samuel M* Keand. 
Walter S. Laurie. 


Thereafter both parties admitted, that reſpecting the half crown 
paid for Mr. M*Naught's advice, that Mr. M*Naught demanded 
the half crown for his advice, and told M*Keand, that if he 
thought that too much, he might go to another ſhop, for that was 


(Si gned) Jobn M*Naught. 


his price. 
Samuel M*Keand. 
Walter S. Laurie. 


4 Thereafter 


- 
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_ Thereafter Mr. M Naught deſired it might be inſert i in the mi- 
nutes, that when he took money for advice as a juſtice, he did 
not want the cauſe to come to be determined by himſelf, but wiſh- 
ed to have ſuch cauſes to come before a court of juſtices ; and that 
it was only in cauſes where he himſelf had the hal trouble that 
he took money; and he ſtill conſidered that he was accountable to 
any clerk for any part he had right to. 
(Signed) Jobn M. Nang br. 
Walter S. Laurie. 


Thereafter the ſaid Mr. John M*Naught being heard in his de- 
fence, declares, that he has nothing farther to offer, but leaves the 
cauſe to the judgment of the court; and in their preſence he 


paid back the two ſhillings received in the petitioner's caſe, 


(Signed) Walter S. Laurie. 
Nos II. 


„ of the Marriage of JohN W1L8ON . emma 
Law. 


Girthon, 20th November 1790. 


Compeared before the Honourable and Reverend John MNaught, 
Efq; of Claughreed, one of his Majeſty's Juſtices of the Peace, John 
Wilſon and Margaret Law, who ſolemnly declared, that they were 
privately. married the iſt of March laſt; and the ſaid juſtice ratifies 
and confirms faid marriage, and gives it all legal conſequence, and 
ordains it to be recorded conform to act of parliament and the diſ- 
cipline of the Church of Scotland; and in teſtimony whereof, thir 
preſents are written by David M*Guffog, and figned by the ſaid 
parties and ſaid juſtice, and the ſaid David on writer there- 

5 his 
Signed, Jobn x Wi Jon. 
mark. 
Margaret Lato. 


Signed, David MGufſog Witneſs. 
John M*Naught J. P. 


No.. III. 


No. III. 


CERTIFICATE of the Marriage of WILLIAM Hay and JEAN 
TAIT.. 


Girthon, 21/8 April 1791. 


Compeared before the Honourable and Reverend John M*Naught 
of Claughreed, one of his Majeſty's Juſtices of the Peace, William 
Hay and Jean Tait, who ſolemnly declared, that they were pri- 
varely married two months ago; the ſaid juſtice, at their earneſt de- 
fire and requeſt, ratifies and confirms ſaid marriage, and gives it 
all legal conſequences from the date thereof, and ordains it to be 
recorded conform to act of parliament and the diſcipline of the 
church of Scotland: in teſtimony whereof, theſe are ſigned by the 
parties and ſaid juſtice. 

Signed, William Hay. 
can Tait. 


Jobn M*Nanght J. P. 


